Business and other organizations 1 considering offering or requests from students or other interns for unpaid or other
internships seeking work experience that don’t pay at least minimum wage and overtime in accordance with the Fair Labor
Standards Act (“FLSA”) should use care to verify that the internship does not qualify as employment subject to the FLSA.
The FLSA generally requires “for-profit” employers to pay interns in
accordance with the minimum wage and overtime requirements of the
FLSA if the internship results in the intern providing services as an
“employee” within the meaning of the FLSA. If analysis of these
circumstances reveals that an intern or student is actually an
employee, the FLSA requires that the employer pay the intern at least
minimum wage and for any overtime. On the other hand, if the
analysis confirms that the intern or student is not an employee, the
FLSA does not obligate the employer to pay either minimum wage or
overtime pay under the FLSA. Guessing wrong is an expensive
mistake.
As is generally the case under the FLSA, an employer that violates the FLSA by failing to pay an intern who is an employee
at least minimum wage for regular hours of work or time and a half for any overtime worked risks being required to pay
back pay, interest, and liquidated damages plus attorneys fees and costs of enforcement in the case of private enforcement
or administrative penalties in the case of enforcement by the Department of Labor Wage and Hour Division.
One clear way to sidestep these risks would be to ensure that all internships pay the intern at least minimum wage for regular
hours of work and time and a half for any overtime hours of work.
Where an employer is unwilling to offer the internship opportunity under these terms, however, the employer should
carefully structure and administer the relationship to preserve the necessary evidence to prove the intern was not an
employee for purposes of the FLSA.
Employers should keep in mind that the FLSA places the burden upon the employer to prove the justification for not treating
and paying an intern as an employee under the FLSA by showing that the intern and not the employer is the “primary
beneficiary” of the internship.
Under this “primary beneficiary test,” the courts examine the “economic reality” of the unique facts and circumstances of
the particular intern-employer relationship to determine whether the employer or the intern is the “primary beneficiary” of
Special rules may apply to government entities and some (but not all) nonprofits. For instance, the Department of Labor
Wage & Hour Division (“WHD”) recognizes that unpaid internships for public sector and non-profit charitable
organizations, where the intern volunteers without expectation of compensation, are generally permissible. It also agrees
that the FLSA exempts certain people who volunteer to perform services for a state or local government agency or who
volunteer their time freely and without anticipation of compensation for religious, charitable, civic or humanitarian
purposes to non-profits. Because these exemptions depend upon the person volunteering freely with no expectation of
compensation for an allowed governmental or non-profit service, however, parties engaging in these relationships are
well-advised to document the understanding and terms of those relationships necessary to demonstration qualification
for exemption.
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the relationship. While no single factor is determinative, courts historically have identified the following seven factors as
relevant for purposes of determining the economic reality of the relationship:
The extent to which the intern and the employer clearly understand that there is no expectation of compensation. Any
promise of compensation, express or implied, suggests that the intern is an employee—and vice versa.
• The extent to which the internship provides training that would be similar to that which would be given in an educational
environment, including the clinical and other hands-on training provided by educational institutions.
• The extent to which the internship is tied to the intern’s formal education program by integrated coursework or the
receipt of academic credit.
• The extent to which the internship accommodates the intern’s academic commitments by corresponding to the academic
calendar.
• The extent to which the internship’s duration is limited to the period in which the internship provides the intern with
beneficial learning.
• The extent to which the intern’s work complements, rather than displaces, the work of paid employees while providing
significant educational benefits to the intern.
• The extent to which the intern and the employer understand that the internship is conducted without entitlement to a
paid job at the conclusion of the internship.
Because of the potential risks of misclassification of the relationship, an employer contemplating involvement in an unpaid
or below minimum wage internship arrangement should carefully document and preserve all evidence relevant to prove that
the internship was not employment under the economic realities. Because of the heightened requirements and liability
exposures, this is even more critical when providing internships to an individual who could be covered by child labor laws.
To reduce the risk of missteps or unexpected consequences, employers also may wish to ask legal counsel experienced in
the FLSA and other workforce laws to provide guidance about the proposed relationship under the FLSA and other laws.
Employers should keep in mind that state minimum wage and other pay laws, OSHA and other safety, tax and other law
may apply different definitions for purposes of deciding their treatment of an internship relationship. The business will
want to understand and preserve analysis and relevant evidence to help support its characterization under the FLSA and
other laws.
Additionally, whether paid or unpaid, employers also should carefully document the understanding between the parties
about the relationship and its terms. Employers also keep careful time and other records needed to show or defend
compliance and other elements of the relationship. Even where the relationship is not characterized as an employment one,
employers also will want to use care not to skip or cut corners on background checks, privacy, security, intellectual property,
safety, or other requirements. If the relationship is not one of employment, the employer also should consult with its
insurance broker about the availability of or advisability of securing coverage for injuries or other actions or events involving
the intern.
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If you need legal advice or representation on these or other legal, management or public policy
developments, please contact the author Cynthia Marcotte Stamer via e-mail or via telephone
at (214) 452 -8297. If you know would like to receive future updates about developments on
these and other concerns, please be sure that we have your current contact information including
your preferred e-mail by creating your profile here or connect with us on Facebook, on LinkedIn
or Twitter.
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