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	Physicians and other health care providers should carefully consider the way in which they formulate, use and retain e-mail and other electronic communications and records in response to new E-discovery rules adopted by the United Supreme Court last December and similar rules being adopted by State courts.

As of Dec. 1, 2006, the new Federal Rules of Civil Procedure adopted by the U.S. Supreme Court dictate when and how federal court litigants can discover or be required to disclose electronic records and other electronic documents and data. Reaching well beyond the widely discussed health care privacy and security dictates of the Health Insurance Portability and Accountability Act of 1996, these new Federal e-discovery rules apply to all federal litigation including false claim and billing, employment, antitrust, tax, securities and other matters.  Meanwhile, Texas and a host of other state courts also have implemented similar new rules that facilitate the discovery and use of e-mails and other electronic communications and records in state litigation.  As a result, physicians and health care providers should be prepared to air their electronic linen in everything from marital, child custody, partnership, employment, tax, antitrust, landlord, and other virtually all other types of litigation in which they might become involved. 
Health care providers and other businesses often consciously or unconsciously create a wealth of electronic documentation when conducting e-mail or other computer based communications or activities.  Many health care providers and other businesses fail to consider the impression that poorly thought out e-mails, draft documents, edits to computerized billing, patient, employment or other records, or other materials drafted, stored, or transmitted electronically might  in hindsight to government regulators, a judge or a jury.  New electronic discovery rules make it critical that physicians and other health care providers consider this possibility and take steps to appropriately manage the records and content of the records created and stored electronically, their storage and destruction.  Physicians and other health care providers also should exercise caution to avoid improperly altering or destroying records.

Cynthia Marcotte Stamer and others recently shared some of their insights on the special concerns that the new e-discovery rules could present for physicians and other health care providers in an article on “Updating digital discovery: It's all on record,” published in the July 2, 2007 edition of AmNews.  Copies of this article are available for review at cynthiastamer.com or at the amnews.com website at http://www.ama-assn.org/amednews/2007/07/02/gvsa0702.htm.
We hope this information is helpful to you.  If you have questions about the implications of this new guidance as it relates to you or a specific situation, or other health care questions or concerns, please contact:  Cynthia Marcotte Stamer, P.C., Member, Glast, Phillips & Murray, P.C., 2200 One Galleria Tower, 13355 Noel Road, LB 48, and Dallas, Texas 75240. Telephone (972) 419-7188.  E-mail cstamer@gpm-law.com. For other helpful resources and information, go to CynthiaStamer.com or contact Ms. Stamer.  If you or someone else you know would like to receive future Alerts or announcements about other developments, publications or programs, please be sure that we have your current contact information – including your preferred e-mail – by registering on our website at cynthiastamer.com or by providing that information to us via telephone, fax or e-mail using the above contact information.    
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