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SUMMARY: The Equal Employment Opportunity Commission is publishing this final rule
so that employers may create, adopt, and maintain a wide range of retiree health plan
designs, such as Medicare bridge plans and Medicare wrap-around plans, without
violating the Age Discrimination in Employment Act of 1967 (ADEA). To address concerns
that the ADEA may be construed to create an incentive for employers to eliminate or
reduce retiree health benefits, EEOC is creating a narrow exemption from the prohibitions
of the ADEA for the practice of coordinating employer-sponsored retiree health benefits
with eligibility for Medicare or a comparable State health benefits program. The rule does
not otherwise affect an employer's ability to offer health or other employment benefits to
retirees, consistent with the law.
EFFECTIVE DATE: [INSERT DATE OF PUBLICATION IN FEDERAL REGISTER].
FOR FURTHER INFORMATION CONTACT: Lynn A. Clements, Attorney Advisor, at
(202) 663-4624 (voice) or Dianna B. Johnston, Assistant Legal Counsel, at (202) 6634637 (voice) or (202) 663-7026 (TTY) (These are not toll free numbers). This final rule is
also available in the following formats: large print, braille, audio tape, and electronic file
on computer disk. Requests for this document in an alternative format should be made to
the Publications Information Center at 1-800-669-3362.
SUPPLEMENTARY INFORMATION: Employer-sponsored retiree health benefits provide
a much-needed source of health coverage for older Americans at a time when their health
care needs are greatest. Without employer-sponsored retiree health benefits, many

retirees are forced to go without health benefits between the time they retire and the
time they become eligible for Medicare. Older retirees also rely on employer-sponsored
retiree health benefits to cover medical costs that are not covered by Medicare.
Employers are not legally obligated to provide retiree health benefits, and many do not.
Moreover, over the past several years, the number of employers who offer such benefits
has begun to decline. According to a recent independent study by the United States
General Accounting Office (GAO), about one-third of large employers and less than 10%
of small employers offered their retirees health benefits in 2000, compared to about 70%
of employers in the 1980s. Of those employers that do offer coverage, many "have
reduced the terms of coverage by tightening eligibility requirements, increasing the share
of premiums retirees pay for health benefits, or increasing copayments and deductibles thus contributing to a gradual erosion of benefits."(1)
Rising health care costs, larger numbers of workers nearing retirement age, and
mandated changes in the way employers must account for the long-term costs of
providing retiree health coverage have been substantial factors contributing to the
erosion of this valuable employment benefit. However, the Equal Employment
Opportunity Commission (Commission or EEOC) believes that concern about the potential
application of the Age Discrimination in Employment Act of 1967, 29 U.S.C. §§ 621 et
seq. (ADEA or Act) to employer-sponsored retiree health benefits also has adversely
affected the availability of this benefit. A wide range of stakeholders, including labor
organizations, benefits consultants, state and local governments, and private employers,
agree that ADEA concerns have created an additional incentive to reduce or eliminate
employer-sponsored retiree health benefits.
In August 2000, the United States Court of Appeals for the Third Circuit became the first
federal court of appeals to examine the relationship between the ADEA and employerprovided retiree health benefits. The Third Circuit held that an employer violated the
ADEA if it reduced or eliminated retiree health benefits when retirees became eligible for
Medicare, unless the employer could show either that the benefits available to Medicareeligible retirees were equivalent to the benefits provided to retirees not yet eligible for
Medicare or that it was expending the same costs for both groups of retirees.(2) The
Commission subsequently adopted this ruling as its national enforcement policy.(3) Before
the Third Circuit's decision, many employers had relied on legislative history to the Older
Workers Benefit Protection Act of 1990, Pub L. No. 101-433, 104 Stat. 978 (1990
(OWBPA), that states that the practice of eliminating, reducing, or altering employersponsored retiree health benefits with Medicare eligibility is lawful under the ADEA.(4)
After the Commission implemented the Third Circuit's rule, labor organizations, benefits
experts, state and municipal governments, and employers informed us that our actions
were further eroding employer-sponsored retiree health benefits by creating an additional
incentive for employers to reduce, or eliminate altogether, health benefits for retirees.
Under the Commission's prior policy, employers that chose to provide retiree health
benefits had to prove either (1) that the benefits available to Medicare-eligible retirees
were the same as the benefits provided to retirees not yet eligible for Medicare or (2)
that it was expending the same costs for both groups of retirees. Making such a showing
requires complex comparisons of multiple objective and subjective variables, including
types of plans, levels and types of coverage, deductibles, geographical areas covered,
and level of provider choice offered by each plan. Employers could avoid the problem by
simply eliminating retiree health benefits entirely, since no law requires that employers
provide retiree health benefits. Alternatively, employers could reduce the coverage they
provided to those retirees who were not yet eligible for Medicare, leaving these retirees
with fewer benefits. Unions, in particular, argued that the Commission's prior policy made
it increasingly difficult to negotiate for the future provision of employer-sponsored retiree

health benefits. The prior policy also had a particularly harsh impact on public school
employees, who often retire early and rely on employer-provided retiree health benefits
until they become eligible for Medicare.
These comments prompted the Commission to study the relationship between the ADEA
and employer-sponsored retiree health benefits. On July 14, 2003, EEOC published a
Notice of Proposed Rulemaking (NPRM) in the Federal Register to address these
concerns.(5) In its NPRM, the Commission proposed to create a narrow exemption from
the prohibitions of the ADEA for the practice of coordinating retiree health benefits with
eligibility for Medicare or a comparable State health benefits program. The Commission
now responds to public comments submitted in response to its NPRM and issues a final
rule, adopting the NPRM exemption as modified.
The final rule permits employers and labor organizations to offer retirees a wide range of
health plan designs that incorporate Medicare or comparable State health benefit
programs without violating the ADEA. For example, in order to ensure that all retirees
have access to some health care coverage, employers and unions may provide retiree
health coverage to only those retirees who are not yet eligible for Medicare. They also
may supplement a retiree's Medicare coverage without having to demonstrate that the
coverage is identical to that of non-Medicare eligible retirees. The final rule also permits
employers to take advantage of the tax-free subsidy for certain employer-provided
retiree health benefits created by the Medicare Prescription Drug, Improvement, and
Modernization Act of 2003, Pub. L. No. 108-173, 117 Stat. 2066 (2003), without having
to compare whether the prescription drug benefits they provide to their Medicare-eligible
retirees are identical to those offered to early retirees.
In promulgating this rule, the Commission recognizes that the issues surrounding health
care coverage, especially for retirees, are complex and that retiree health benefits are
highly valued by older Americans. Although employers are under no legal obligation to
offer retiree health benefits, some employers choose to do so and thereby provide retired
workers with access to affordable health coverage at a time when private health
insurance coverage might be otherwise cost prohibitive. Because the Commission has
determined that its prior policy created an incentive for employers to reduce or eliminate
retiree health benefits, the agency has concluded the public interest is best served by an
ADEA policy that permits employers greater flexibility to offer these valuable benefits.
The final rule is not intended to encourage employers to eliminate any retiree health
benefits they may currently provide.
Overview of Public Comments
The Commission received forty-four organizational comments in response to the NPRM.
Twenty-seven commenters expressed support for the proposed exemption, including
sixteen organizations that requested no revisions to the proposed rule. The Commission
also received approximately 30,000 letters from individual citizens. Most of these
individual comments were a form letter generally expressing concern about providing an
exemption for the practice of coordinating retiree health benefits with eligibility for
Medicare or a comparable State health benefits program.
Scope of the Exemption
Two organizational commenters questioned whether the language in Section 1625.32(b)
clearly defined the scope of the proposed exemption. One of these two commenters
requested that the Commission clearly state that, under the rule, an employer-sponsored
health plan that alters, reduces, or eliminates health care benefits based upon the receipt

of health benefits under Medicare or a comparable State health benefits program is
entirely exempt from coverage under the ADEA, even if a challenged practice is unrelated
to the plan's interaction with Medicare (or comparable State health benefits program).
The Commission declines to adopt this suggestion because it is wholly inconsistent with
the intended scope of the rule. The rule only exempts the narrow practice of coordinating
employer-sponsored retiree health benefits with eligibility for Medicare or a comparable
State health benefits program. ADEA coverage of any other aspect of an employersponsored retiree health plan, or of any other employer act, practice, or benefit of
employment, including employer-sponsored health plans for current employees, is not
affected by the rule. Additionally, as discussed below, the Commission will apply the
exemption to the practice of coordinating employer-sponsored retiree health benefits with
eligibility for Medicare or a comparable State health benefits program regardless of
whether an individual participant actually receives such benefits.
Another organization argued that the phrase "eligible for" in Section 1625.32(b) was
vague because it was unclear whether the rule requires that an individual retiree actually
enroll in, rather than merely be eligible for, Medicare or a comparable State health
benefits program before the exemption would apply. The effect and intent of the
proposed rule was that the exemption would apply whether or not a particular retiree
actually enrolls in Medicare or a comparable State health benefits program, as long as the
retiree was eligible for such benefits. While we believe the phrase "eligible for" is plain on
its face, we have added the phrase "whether or not the participant actually enrolls in the
other benefit program" to Section 1625.32(b) to further clarify our intent.
This same commenter also questioned whether "Medicaid offsets" would be covered by
the exemption, but did not further explain the type of employer-sponsored plan
contemplated. Medicaid is the joint Federal-state program which provides primarily
medical care to low-income Americans pursuant to Title XIX of the Social Security Act, 42
U.S.C. 1396 et seq. Section 1396a(a)(25)(g) of that Title requires that each State
Medicaid plan prohibit any health insurer, including an employer-sponsored group health
plan, "from taking into account that [an] individual is eligible for or is provided medical
assistance" under a State Medicaid plan when making enrollment or benefit payment
decisions. In light of this specific prohibition under the Medicaid law, the Commission
declines to apply its exemption to employer-sponsored group health plans that coordinate
benefits with an individual's eligibility for or receipt of Medicaid.
Coverage of Non-health Retiree Benefits
While expressing overall support for the proposed rule, two organizations requested that
the Commission provide a definition of the term "retiree health benefits" in Section
1625.32(a) of the rule. Both commenters also requested that the Commission make clear
that no inference is intended as to how the ADEA might apply to non-health retiree
benefits, such as life insurance or disability programs.
Section 1625.32(c) of the rule provides that the exemption shall be narrowly construed.
The only practice exempted by the rule is the coordination of employer-sponsored retiree
health benefits with eligibility for Medicare or a comparable State health benefits
program. No other aspects of ADEA coverage or benefits other than retiree health
benefits are affected by the exemption. In order to further clarify the scope of the
exemption, the Commission has added an additional explanatory statement to the rule
providing the exemption only applies to retiree health benefits and not other non-health
retiree benefits. The Commission also revised question and answer five in the Appendix
to better reflect the scope of the exemption.

In light of these revisions, the Commission concludes that adding a definition of retiree
health benefits is unnecessary. Section 1625.32 and the accompanying Appendix set
forth the types of employer-sponsored health benefits that may be permissibly
coordinated with eligibility for Medicare or a comparable State health benefits program
pursuant to the exemption. Under Paragraph (b) of Section 1625.32, the exemption
applies to any employee benefit plan that provides health benefits for retired workers
that are coordinated with eligibility for Medicare or a comparable State health benefits
program. The Appendix further makes clear that the exemption applies to employersponsored health benefits that are provided to a retired worker's spouse or dependents.
The Commission does not believe that further clarification of the types of employersponsored retiree health benefits covered by the rule is needed.
Coverage of Retirees
Several commenters, although generally supportive of the proposed rule, expressed
concern about the statement in the Appendix that provides the ADEA continues to apply
to retirees to the same extent that it did prior to the issuance of the exemption. These
commenters argued that the ADEA, as amended by OWBPA, only protects older workers,
not retirees. It is the Commission's position, however, that all of the anti-discrimination
statutes also protect former employees when they are subjected to discrimination arising
from the former employment relationship.(6)
Coverage of Existing Employer-Sponsored Retiree Health Benefit Plans
Several commenters requested that EEOC clarify how the rule would apply to existing
employer-sponsored retiree health benefit plans. Until the Third Circuit's ruling in Erie
County, many employers designed coordinating retiree health benefit plans in reliance on
statements in the legislative history to OWBPA that the practice of eliminating, reducing,
or altering employer-sponsored retire health benefits with Medicare eligibility is lawful
under the ADEA. It is the Commission's intent to allow employers to continue the practice
of coordinating retiree health benefits with Medicare eligibility with as little disruption as
possible. The Commission does not believe that additional changes to the rule are
required in order to achieve this result. The Appendix to the rule states that the
Commission will apply the exemption to all retiree health benefits that coordinate with
Medicare (or a comparable State health benefits plan), whether or not those benefits are
provided for in an existing or newly created employee benefit plan.
The Commission's Exemption Authority
The Commission received seventeen comments from advocacy organizations and other
groups representing retirees that did not support the Commission's proposal. These
commenters questioned the Commission's authority to issue an exemption for the
practice of coordinating employer-sponsored retiree health benefits with Medicare
eligibility. Many of these commenters also argued that an exemption is inconsistent with
the primary purposes of the ADEA. Three of these organizational commenters also
asserted that the Commission did not sufficiently support the need for an exemption to
the Act. In addition, the Commission received approximately 30,000 letters from
individual citizens (the majority of which were a form letter) generally expressing concern
about the EEOC's proposal.
Section 9 of the ADEA provides that EEOC "may establish such reasonable exemptions to
and from any or all provisions of [the Act] as it may find necessary and proper in the
public interest." Implicit in this authority is the recognition that the application of the
ADEA could, in certain circumstances, foster unintended consequences that are not

consistent with the purposes of the law and are not in the public interest. Such
circumstances are rare. However, after carefully studying the issue and reviewing the
public comments received in response to the NPRM, the Commission concludes that the
practice of coordinating employer-sponsored retiree health benefits with Medicare
eligibility presents a circumstance that warrants Commission exercise of its authority
under Section 9.
The Commission does not agree that EEOC lacks the authority to enact such a rule.
Section 9 confers broad discretion on the Commission to issue rules and regulations
interpreting the ADEA and to establish reasonable exemptions from any or all prohibitions
of the Act.(7) Nor is the Commission persuaded that the rule is inconsistent with the
primary purposes of the ADEA. EEOC has an ongoing obligation under the Act to help
employers and workers "find ways of meeting problems arising from the impact of age on
employment." 29 U.S.C. § 621(b). Given the continuing decline in the availability of
employer-provided retiree health benefits, and the disincentive to provide such benefits
created by the Third Circuit's ruling and the Commission's prior policy, this final rule
reasonably addresses a problem confronting older Americans. The Commission is
persuaded that, in order to comply with the Commission's prior policy, many employers
would reduce the overall level of health benefits they offer to retirees or cease providing
such benefits altogether, leaving many retirees without access to affordable health
coverage. Indeed, the Commission has been presented with evidence that some public
school districts already have reduced the health benefits they provide to retirees in
response to the Commission's prior policy. Clearly, this result is inconsistent with the
Act's primary purpose of protecting older workers.
Finally, the Commission believes it has provided the strong and affirmative showing
required to justify an exemption from the Act. The Commission conducted a
comprehensive study of the relationship between the ADEA and retiree health benefits
before it published its NPRM. As part of that study, the Commission met with a wide
range of interested parties, including employers, employee and retiree groups, labor
unions, human resource consultants, benefits consultants, actuaries, and state and local
government representatives. Labor unions, benefits experts, and public and private
sector employers all agreed that the Commission's prior policy would have a deleterious
effect on the provision of employer-sponsored retiree health benefits, especially given the
numerous other factors negatively impacting the availability of such benefits.
Public comments filed in response to the Commission's NPRM only buttress this
conclusion. Several organizations representing public school districts and employees
noted that many school districts responded to the Commission's prior policy by reducing
the overall level of retiree health coverage they were providing or by eliminating the
benefit altogether. Moreover, this is what ultimately happened in Erie County. After the
county made changes to its retiree health benefit plans to comply with the court's ruling,
the net effect was a decrease in health benefits for retirees generally; older retirees
received no better health benefits, while younger retirees were required to pay more for
health benefits that offered fewer choices.
Various other proposals considered by the Commission did not adequately protect and
preserve the important employer practice of providing health coverage for retirees. Many
of the alternative proposals considered would have required complex calculations
regarding the costs of retiree health care.(8) Given the number of variables involved in
these calculations, including numerous subjective factors that are difficult to quantify, the
Commission concludes that none of the alternatives considered would adequately address
the incentive created by the Commission's prior policy to eliminate employer-sponsored
retiree health coverage. It is the Commission's view that the ADEA should not present a
barrier for employers and labor unions to provide the broadest possible health coverage

for retirees. Accordingly, after reviewing all data, views, and arguments presented, EEOC
is persuaded that a narrow exemption from the prohibitions of the ADEA for the practice
of coordinating employer-sponsored retiree health benefits with Medicare eligibility is
necessary and proper in the public interest.
Additional Revisions
The Commission made a minor editorial change to Section 1625.32(a)(3) by changing the
word "are" to "is." The change is not intended to alter the definition of a comparable
State health benefit plan for purposes of the exemption. The Commission also simplified
the language in question and answer three in the Appendix.
Executive Order 12866
This final rule has been drafted and reviewed in accordance with Executive Order 12866,
Section 1(b), Principles of Regulation. This rule is considered a "significant regulatory
action" under section 3(f)(4) of that Order and was reviewed by the Office of
Management and Budget (OMB). As discussed below, the rule exempts certain practices
from the prohibitions of the ADEA in order to ensure that employers may offer retirees a
wide range of health plan designs that coordinate with Medicare without violating the Act.
Labor organizations, employees, and employers favor these plans as a way to provide
affordable health coverage for older Americans. Thus, the rule should not adversely affect
in a material way the economy, a sector of the economy, productivity, competition, jobs,
the environment, public health or safety, or State and local tribal governments or
communities.
The ADEA applies to all employers with at least 20 employees. 29 U.S.C. § 630(b). The
Act prohibits covered employers from discriminating against an employee or job applicant
who is at least 40 years of age. 29 U.S.C. §§ 623, 631. The Bureau of Labor Statistics
estimates that there are 74,347,000 individuals in the U.S. labor force that are age 40 or
above.(9) According to Census Bureau information, approximately 1,976,216
establishments employed 20 or more employees in 2000.(10)
The exemption would apply to all covered employers who provide health benefits to their
retirees. In 2001, the GAO concluded that about one-third of large employers and less
than 10% of small employers provided such benefits to current retirees.(11) According to
the GAO, in 1999, such employer-sponsored health plans were relied on by 10 million
retired individuals aged 55 and over as either their primary source of health coverage or
as a supplement to Medicare coverage.(12)
The final rule will decrease, not increase, costs to covered employers by reducing the
risks of liability for noncompliance with the statute. After the Commission took the
position that the practice of coordinating retiree health benefits with Medicare eligibility
was unlawful unless an employer could meet the equal benefit/equal cost test set forth in
Section 4(f)(2)(B)(i) of the ADEA, labor unions and employers expressed concern that the
easiest way for an employer-sponsored retiree health plan to comply with the
Commission's policy was to reduce or eliminate already existing retiree health benefit
coverage. This result has become increasingly likely given the myriad other factors
impacting the availability of employer-sponsored retiree health benefits.
The Commission's final rule seeks to eliminate this disincentive by making clear that the
ADEA permits employers to coordinate the provision of retiree health benefits with
Medicare eligibility. The rule allows employers to offer a wide range of retiree health plan
designs that coordinate with Medicare without violating the ADEA. The rule does not

otherwise affect an employer's ability to offer health benefits to retirees, consistent with
the law. This approach also benefits the significant number of employees who rely on
employer-sponsored retiree health coverage and would otherwise have to obtain retiree
health coverage in the private individual marketplace at substantial personal expense.
It is not likely that the final regulation will disrupt the efficient functioning of the economy
and private market forces. Until recently, when structuring retiree health benefits, most
employers relied on legislative history to the OWBPA stating that the practice of
coordinating employer-sponsored retiree health benefits with Medicare eligibility is lawful
under the ADEA. This final regulation permits the practice of unrestricted coordination of
retiree health benefits with Medicare eligibility to continue.
Under other proposals considered by the Commission, many employers would have
discontinued retiree health coverage for all retirees if they could not comply with the
required actuarial analysis. It is clear that small and medium-sized employers, and those
unable to hire sophisticated employee benefit professionals, would be most affected by
such a requirement. Employers who maintain multiple plans for different categories of
employees also would have faced significant compliance expenses. In addition, the
variability in health claims data from year to year can be great. As a result, repeatedly
having to calculate retiree health benefit expenses under the alternative proposals
considered by the Commission would have been cost prohibitive or otherwise
impracticable for many employers.
Paperwork Reduction Act
This final rule contains no information collection requirements subject to review by the
Office of Management and Budget under the Paperwork Reduction Act (44 U.S.C. chapter
35).
Regulatory Flexibility Act
The Commission certifies under 5 U.S.C. 605(b) that this final rule will not have a
significant economic impact on a substantial number of small entities, because it imposes
no additional economic or reporting burdens on such firms. The rule - which exempts
certain practices from regulation - will decrease, not increase, costs to covered employers
by reducing the risks of liability for noncompliance with the statute. For this reason, a
regulatory flexibility analysis is not required.
List of subjects
29 CFR Part 1625
Advertising, Aged, Employee benefit plans, Equal employment opportunity,
Retirement.
29 CFR Part 1627
Aged, Equal employment opportunity, Reporting and recordkeeping requirements.
For the Commission
__________________
Cari M. Dominguez
Chair

For the reasons discussed in the preamble, Chapter VIX of Title 29 of the Code of Federal
Regulations is amended as follows:
PART 1627 - RECORDS TO BE MADE OR KEPT RELATING TO AGE: NOTICES TO BE
POSTED
a. Revise the heading of Part 1627 to read as set forth above.
b. The authority citation for 29 CFR Part 1627 shall continue to read as follows:
Authority: Sec. 7, 81 Stat. 604; 29 U.S.C. 626; sec. 11, 52 Stat. 1066, 29 U.S.C. 211;
sec. 12, 29 U.S.C. 631, Pub L. 99-592, 100 Stat. 3342; sec. 2, Reorg. Plan No. 1 of 1978,
43 FR 19807.
c. In section 1627.1, remove paragraph (b) and redesignate paragraph (c) as new
paragraph (b).
d. In Part 1627, redesignate Subpart C and sections 1627.15 and 1627.16 as Subpart C
of Part 1625 and sections 1625.30 and 1625.31, respectively.
PART 1625 - AGE DISCRIMINATION IN EMPLOYMENT ACT
5. The authority citation for 29 CFR Part 1625 is revised to read as follows:
Authority: 81 Stat. 602; 29 U.S.C. 621; 5 U.S.C. 301; Secretary's Order No. 10-68;
Secretary's Order No. 11-68; Sec. 9, 81 Stat. 605; 29 U.S.C. 628; sec. 12, 29 U.S.C.
631, Pub. L. 99-592, 100 Stat. 3342; sec. 2, Reorg. Plan No. 1 of 1978, 43 FR 19807.
6. In newly redesignated Subpart C of Part 1625, revise the heading of newly
redesignated section 1625.31 and the first sentence of paragraph (a) to read as follows:
§1625.31 Special employment programs.
(a) Pursuant to the authority contained in section 9 of the Act and in accordance with the
procedure provided therein and in § 1625.30(b) of this part, it has been found necessary
and proper in the public interest to exempt from all prohibitions of the Act all activities
and programs under Federal contracts or grants, or carried out by the public employment
services of the several States, designed exclusively to provide employment for, or to
encourage the employment of, persons with special employment problems, including
employment activities and programs under the Manpower Development and Training Act
of 1962, Pub. L. No. 87-415, 76 Stat. 23 (1962), as amended, and the Economic
Opportunity Act of 1964, Pub L. No. 88-452, 78 Stat. 508 (1964), as amended, for
persons among the long-term unemployed, handicapped, members of minority groups,
older workers, or youth. * * *
*****
1. Add section 1625.32 to Subpart C of Part 1625 to read as follows:
§ 1625.32 Coordination of retiree health benefits with Medicare and State health
benefits.

(a) Definitions.
(1) Employee benefit plan means an employee benefit plan as defined in 29 U.S.C.
1002(3).
(2) Medicare means the health insurance program available pursuant to Title XVIII of the
Social Security Act, 42 U.S.C. 1395 et seq.
(3) Comparable State health benefit plan means a State-sponsored health benefit plan
that, like Medicare, provides retired participants who have attained a minimum age with
health benefits, whether or not the type, amount or value of those benefits is equivalent
to the type, amount or value of the health benefits provided under Medicare.
(b) Exemption. Some employee benefit plans provide health benefits for retired
participants that are altered, reduced or eliminated when the participant is eligible for
Medicare health benefits or for health benefits under a comparable State health benefit
plan, whether or not the participant actually enrolls in the other benefit program.
Pursuant to the authority contained in section 9 of the Act, and in accordance with the
procedures provided therein and in §1625.30(b) of this part, it is hereby found necessary
and proper in the public interest to exempt from all prohibitions of the Act such
coordination of retiree health benefits with Medicare or a comparable State health benefit
plan.
(c) Scope of Exemption. This exemption shall be narrowly construed. No other aspects of
ADEA coverage or employment benefits other than those specified in paragraph (b) of
this section are affected by the exemption. Thus, for example, the exemption does not
apply to the use of eligibility for Medicare or a comparable State health benefit plan in
connection with any act, practice or benefit of employment not specified in paragraph (b)
of this section. Nor does it apply to the use of the age of eligibility for Medicare or a
comparable State health benefit plan in connection with any act, practice or benefit of
employment not specified in paragraph (b) of this section.
Appendix to § 1625.32 - Questions and Answers Regarding Coordination of
Retiree Health Benefits with Medicare and State Health Benefits
Q1. Why is the Commission issuing an exemption from the Act?
A1. The Commission recognizes that while employers are under no legal obligation
to offer retiree health benefits, some employers choose to do so in order to maintain
a competitive advantage in the marketplace - using these and other benefits to
attract and retain the best talent available to work for their organizations. Further,
retiree health benefits clearly benefit workers, allowing such individuals to acquire
affordable health insurance coverage at a time when private health insurance
coverage might otherwise be cost prohibitive. The Commission believes that it is in
the best interest of both employers and employees for the Commission to pursue a
policy that permits employers to offer these benefits to the greatest extent possible.
Q2. Does the exemption mean that the Act no longer applies to retirees?
A2. No. Only the practice of coordinating retiree health benefits with Medicare (or a
comparable State health benefit plan) as specified in paragraph (b) of this section is
exempt from the Act. In all other contexts, the Act continues to apply to retirees to
the same extent that it did prior to the issuance of this section.

Q3. May an employer offer a "carve-out plan" for retirees who are eligible for Medicare or
a comparable State health plan?
A3. Yes. A "carve-out plan" reduces the benefits available under an employee
benefit plan by the amount payable by Medicare or a comparable State health plan.
Employers may continue to offer such "carve-out plans"and make Medicare or a
comparable State health plan the primary payer of health benefits for those retirees
eligible for Medicare or the comparable State health plan.
Q4. Does the exemption also apply to dependent and/or spousal health benefits that are
included as part of the health benefits provided for retired participants?
A4. Yes. Because dependent and/or spousal health benefits are benefits provided to
the retired participant, the exemption applies to these benefits, just as it does to the
health benefits for the retired participant. However, dependent and/or spousal
benefits need not be identical to the health benefits provided for retired participants.
Consequently, dependent and/or spousal benefits may be altered, reduced or
eliminated pursuant to the exemption whether or not the health benefits provided
for retired participants are similarly altered, reduced or eliminated.
Q5. Does the exemption address how the ADEA may apply to other acts, practices or
employment benefits not specified in the rule?
A5. No. The exemption only applies to the practice of coordinating employersponsored retiree health benefits with eligibility for Medicare or a comparable State
health benefit program. No other aspects of ADEA coverage or employment benefits
other than retiree health benefits are affected by the exemption.
Q6. Does the exemption apply to existing, as well as to newly created, employee benefit
plans?
A6. Yes. The exemption applies to all retiree health benefits that coordinate with
Medicare (or a comparable State health benefit plan) as specified in paragraph (b) of
this section, whether those benefits are provided for in an existing or newly created
employee benefit plan.
Q7. Does the exemption apply to health benefits that are provided to current employees
who are at or over the age of Medicare eligibility (or the age of eligibility for a comparable
State health benefit plan)?
A7. No. The exemption applies only to retiree health benefits, not to health benefits
that are provided to current employees. Thus, health benefits for current employees
must be provided in a manner that comports with the requirements of the Act.
Moreover, under the laws governing the Medicare program, an employer must offer
to current employees who are at or over the age of Medicare eligibility the same
health benefits, under the same conditions, that it offers to any current employee
under the age of Medicare eligibility.
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